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Case No. 02-1761

IN THE UNI TED STATES COURT OF APPEALS

FOR THE EI GHTH CIRCU T

UNI TED STATES OF AMERI CA, ) Crim nal Case No.
Cr77-3003

)

Plaintiff - Appellee, ) APPEAL FROM MEMORANDUM

AND

) ORDER FILED ON
FEBRUARY

VS. ) 25, 2002 DENYI NG

DEFENDANT

) LEONARD PELTIER S
RENEWED
LEONARD PELTI ER, ) RULE 35 MOTI ON

)

Def endant - Appellant. ) United States District

Court

) District of North
Dakot a

) Honor abl e Paul A.
Magnuson

) Di strict Judge

)

OPENI NG BRI EF OF DEFENDANT-
APPELLANT LEONARD PELTI ER

SUMVARY OF THE CASE

Def endant - Appel | ant Leonard Pel ti er seeks a reconsi der -
ation and reduction of his two |ife sentences from consecutive
to
concurrent terms based upon significant |egal and factual
matters
that were not and could not have been considered by the
sent enci ng judge thereby denying M. Peltier a neani ngful review

of his sentences under Rule 35, Feder al Rul es of Crimna



Procedure. Because of the conplexity and inportance of
the issues and t he enor nous public controversy
surroundi ng M.

Peltier's continued incarceration, it is requested that each
side be provided at |east twenty m nutes for oral argunent.

1. JURI SDI CTI ON

Def endant - Appel | ant Leonard Peltier's renewed notion



to reduce or correct his sentence was filed on Novenber 1,
2001, in the United States District Court for the District
of Hawaii pursuant to Rule 35, Federal Rules of Crimna

Procedure, inter alia (Clerk Doc. No. 501). In a final

Menor andum and Order filed
on February 25, 2002, the Honorable Paul A. Magnuson
Uni t ed
St at es Di strict Judge, deni ed Def endant - Appel  ant' s
af orenmenti on-
ed notion in its entirety, wthout a hearing (Clerk Doc.
No.
504) .

A timely notice of appeal was filed on March 7, 2002,

pur suant to 28 U S.C. Section 1291 and Rules 3 and 4(b),

Feder al
Rules of Appellate Procedure, inter alia (Clerk Doc. No.
505). II1. | SSUES PRESENTED FOR REVI EW

(1) Whet her the district court erred by concl uding
t hat Defendant-Appellant Peltier's renewed notion to reduce
or
correct his sentence was untinmely and that the court
| acks

jurisdiction to consider it



Rul e 35, Feder al Rul es of Crim nal Procedure

United States v. Peltier, 800 F.2d 772 (8th
Cir. 1986), cert. denied 108 S. Ct. 84 (1987);

Peltier v. Henman, 997 F.2d 461 (8th Cir. 1993)

United States v. Ellenbogen 390 F.2d 537 (2d
Cir.), cert. denied 393 U. S. 918 (1968)

United States v. Mirales, 498 F. Supp. 139 (E
D.N. Y. 1980)

United States v. Tucker, 404 U. S. 443, 30 L. Ed.
2d 592, 92 S.Ct. 589 (1972)

(2) Whet her t he district court erred by
concl udi ng t hat Def endant - Appel | ant Peltier IS not
entitled to a hearing
upon t he motion to reduce or correct his sentence
[ same
authorities]; and

(3) Whet her the sentences adjudged herein are
fl awed
and/ or tainted and should be reconsidered [sane authorities].

V. STATEMENT OF THE CASE

Def endant - Appel | ant Leonard Peltier is a
Native
American  of the Turtle Mountain Chippewa and Lakota Sioux
tribes

who was born, rai sed, and educated at | ndian schools in



Nort h

Dakot a. From 1972 until his arrest in Canada, in 1976, he
was
active In the Anmerican Indian Mvenment ["AIM] and

partici pated
in political actions and traditional cultural activities on
t he
Pine Ridge and Rosebud Reservations in North and South
Dakot a,
and in other parts of the United States.
On or about Novenber 25, 1975, M. Peltier,

Ji my
Eagl e, Rober t [ "Bob"] Robideau, and Darelle Dean ["Di no"]
But | er
were indicted on charges that they had nurdered Speci al
Agent s
Jack Col er and Ronald WIlliams of the Federal Bureau
of
| nvestigation ["FBI"], in a shootout at the Pine Ridge,
Sout h
Dakota, Indian Reservation on June 26, 1975 (Clerk Doc. No.

1).

On or about February 6, 1976, M. Peltier was arrested



near Vancouver, Canada and held for extradition to the United
St at es.

Fol | owi ng a jury trial in Cedar Rapids, |owa,
conduct -
ed during the sumer of 1976, Bob Robi deau and Dino Butler
wer e
acquitted of all charges in connection with the deaths of

Speci al

Agents Coler and WIlianms on grounds of self-defense despite
t he

government's theory that Robi deau, Butler, and Leonard
Pel tier

had ai ded and abetted one another in the agents' deaths.
Uni t ed

States v. Butler and Robideau, Cr. 76-11 (N.D. lowa 1976). On

or
about Sept ember 8, 1976, following the acquittal of Bob
Robi deau

and Di no Butler, the United States dism ssed all charges
agai nst

Jimmy Eagle so that "the full prosecutive weight of the

Feder al



Gover nnment " could be directed against Leonard Peltier (see,
e.g.,
Cl erk Doc. No. 216).

On Decenmber 18, 1976, M. Peltier was extradited
from
Canada to t he United St at es based upon false and
f raudul ent
affidavits prepared by agents of the FBI in which a person
named
MWyrtle Poor Bear was induced to lie that she knew
Leonard
Peltier, that she was at the scene of the shootout on June
26,
1975, and that she saw Leonard Peltier fire the fatal shots
t hat

killed Special Agents Coler and WIIlians. United States

V.
Peltier, 585 F.2d 314, 331, 335 (8th Cir. 1978), cert. denied
410
U.S. 945 (1979).

In March and Apri |, 1977, M. Peltier was
tried

before United States District Judge Paul Benson in Fargo,



North Dakot a. On April 18, 1977, a jury found M. Peltier
guilty of the preneditated nurders of Special Agents Coler
and WIlians based

upon the governnent's principal theory that he personally
had killed the two agents, after they were seriously
wounded, by shooting them at point blank range wth an

AR-15 rifle



(Clerk Doc. No. 300) . On June 1, 1977, Judge Benson

sent enced
(/g Peltier to serve two consecutive life sentences (Clerk
Doc.
No. 314).

In an opinion filed on Septenber 14, 1978, t he
Court
of Appeal s for t he Ei ghth Circuit af firmed \Y g
Peltier's
convictions holding, inter alia, that +the trial judge did
not

abuse his discretion on several evidentiary rulings and
in

rejecting proposed self-defense jury instructions in light of
t he

strong evidence that M . Peltier fired the fatal shots.
Uni t ed

States v. Peltier, supra.

On June 26, 1979, M. Peltier's counsel filed a
Mot i on
to Reduce Sentence pursuant to Rule 35, Federal Rules of
Cri m nal

Procedure (Clerk Doc. No. 350). On June 27, 1979, counsel for



t he
governnment filed a Brief Resisting Mtion for Reduction
of

Sentence in which they argued, inter alia, that the

evi dence
"established beyond a reasonabl e doubt t hat Leonard
Pel tier
either supervised or actually fired the final killing shots
at
poi nt-blank range which ended [the lives of Special Agents
Col er
and Wllianms]" (Clerk Doc. No. 351).

W t hout any new or different evidence at that stage
in
t he proceedi ngs, Judge Benson denied M. Peltier's Rule 35
noti on

i n apparent agreenent with the observation of the Court of

Appeal s that "[t] he evidence of Peltier's guilt was strong."

United States v. Peltier, 585 F.2d at 325 (Clerk Doc. No. 355).

In 1981 M. Peltier obtained docunents through

Freedom of Information Act litigation denonstrating that

-10-



t he
governnment's bal l'istics evi dence  was guesti onabl e and
rai sing
strong doubts whet her M . Peltier fired the shots which
caused
t he deat hs of Special Agents Coler and WIIlians. These
docunent s
were incorporated into and filed with a Mdtion for New Tri al
on
Decenmber 15, 1982 (Clerk Doc. No. 362).

Fol | owi ng an evidentiary hearing ordered by the
Uni t ed
St at es Cour t of Appeal s for t he Ei ghth Circuit,
Petitioner's
Motion for New Trial was denied (Clerk Doc. No. 464), and
t he

Court of Appeals affirnmed. United States v. Peltier, 800

F. 2d

772 (8th Cir. 1986), «cert. denied 108 S. Ct. 84 (1987).
The

Court of Appeal s concluded that although the evidence
suppressed

by the governnent "cast a strong doubt on the government's

-11-



case"
and "possibly" wuld have resulted in an acquittal had
t he
evidence been disclosed at trial, it "probably” would not
have
resulted in a different verdict. |d., at 779-780.

During oral argunment in October, 1985, before a
panel

of the Eighth Circuit Court of Appeal s, gover nment

counsel

conment ed, for the first time, that the governnment does not
know,

and cannot prove, who actually fired the fatal shots

which caused the deaths of Speci al Agents Col er and
WIIliams. \Y/ g Peltier t her eupon filed a 2255 notion
argui ng that he had been

denied a fair trial because of repeated rulings by Judge
Benson

that were predicated wupon the governnent's theory that
M.

Peltier had fired the fatal shots. The notion was denied by

the District Court and affirnmed on appeal. Peltier v.

Henman, 997

F.2d 461 (8th Cir. 1993).

-12-



On January 31, 1996 a parole board hearing
exam ner
recommended that M. Peltier's parole status be reviewed in
i ght
of t he government's repeated concessions, during parole
pr oceed-
ings, that it <could not be proved that M. Peltier fired
t he
fatal shots that killed the two FBI agents (attached as Exhi bit
4
to Def endant ' s Renewed Motion to Reduce or Correct his
Sent ence
[ Clerk Doc. No. 501]).

Appellant's renewed motion to reduce or correct
hi s
sentence was filed on Novenber 1, 2001, in the United
St at es
District Court for the District of North Dakota pursuant to
Rul e

35, Federal Rules of Crimnal Procedure, inter alia (Clerk

Doc.
No. 501). In a final Menorandum and Order filed on February
25,

2002, t he Honor abl e Paul A. Magnuson, United States

-13-



District

Judge, denied the notion without a hearing (Clerk Doc. No.
504),

and this appeal foll owed.

V. STANDARD OF REVI EW

The District Court's determ nati on of
jurisdictional
issues presents legal questions which are reviewed de novo
on
appeal .

VI. SUMVARY OF ARGUNENT

M. Peltier never has been afforded the opportunity
to
argue to any Court that his sentences should be determ ned on
t he
basis that he, at nost, aided and abetted in the deaths
of Special Agents Coler and Wllians, that there is no
reliable
evidence that he fired the fatal shots which caused the
t wo
agents' deaths, and that he acted in the belief that he
was
def endi ng hi nsel f and others. Accor di ngly, M. Peltier

subm ts

-14-



that the motion to reconsider his Rule 35 notion was tinmely
in

i ght of bel at ed gover nnment al di scl osures of material
evi dence

whi ch occurred several years after the initial notion already
had

been ruled wupon and the governnent's resulting reassessnent

of

Appellant's I|limted role as an aider and abettor, that
t he

ori gi nal Rul e 35 proceedings unfairly denied him the due
process

to which he was entitled therein, and that the interests
of

justice warrant a hearing upon the notion and reconsi deration
of

M. Peltier's consecutive |ife sentences.

VIil. ARGUVMENT

A. The notion to reconsider was tinely.

In his Menorandum and Order (Clerk Doc. No. 504)
Judge
Magnuson concedes that Appellant's original Rule 35 notion
was

tinmely, but Judge Magnuson neverthel ess found that

-15-



Appel l ant' s
Renewed Mdtion to Reduce or Correct His Sentence is untinely
ahdt the District Court therefore |acks jurisdiction to hear
it.
In its earlier form as applicable to this case,
Rule 35 authorized a sentencing judge to entertain a notion

to reduce sentence filed within 120 days fromthe receipt of

an order of the Supr ene Court denying an application
for a wit of certiorari. Alternatively, Rule 35 enabled
the Court to correct an illegal sentence at any tine.

A Rule 35 motion . . . is in the nature of

an appeal of a sentence, albeit not an ap-

peal to a higher court. |Its purpose is to

give "every convicted defendant a second
round before the sentencing judge, and at
the sane tinme, it affords the judge an op-
portunity to reconsider the sentence in
the light of any further information about
the defendant or the case which may have
been presented to him in the interim"
United States v. Ellenbogen 390 F.2d 537,
543 (2d Cir.), cert. denied 393 U. S. 918
(1968) .

United States v. Mirales, 498 F. Supp. 139, 142 (E.D.N. Y. 1980).

The power to reduce is an inherent power
of the court and is one aspect of the con-
trol which a court retains over a judgnment
which it has entered.

United States v. Ell enbogen, supra, at 540.

Al t hough the 120 day requirenent has been held to
be

"jurisdictional,” United States v. Addonizio, 442 U S. 178,

-16-



189

(1979), trial courts routinely have fashioned ways to
ext end

their authority to reduce sentences pursuant to Rule 35.
I n

&overnnent of Virgin lIslands v. Gereau, 603 F.2d 438 (3rd

Cr.

1979), the Court of Appeals weighed the nmerits of a late

filed

Rule 35 nmotion to reduce consecutive life sentences. I n
a

footnote to its opi nion, the Gereau court suggested and
appears

to approve of the practice of holding and not ruling upon
a timly Rule 35 nmtion for wup to several years to
determ ne

whet her any new information obtained during that period
war r ant s

a reduction of the sentence initially inposed.

In Leyvas V. United States, 371 F.2d 714 (9th

Cir. 1967), the Court ruled that the trial judge erred in

reduci ng the

defendant's sentence pursuant to a Rule 35 notion to give

-17-



t he

defendant <credit for tinme served in a county jail. Although
t he

deadline for a new Rule 35 npotion had |ong since passed,
t he

Court suggested that the trial judge <could achieve the
sane

sentencing objective on remand by making a portion of one
count

concurrent with the sentences I nposed on certain other

counts. See also United States v. Wykovsky, 297 F.2d 179,

182 (7th Cir.
1961) (Rule 35 enables a trial <court to reduce a sentence
by
changi ng concurrent terns to consecutive termns).

M. Peltier did not contrive to avoid or evade
t he
timelines est abl i shed by Rule 35. Nor is he seeking
to
"revitalize [his Rule 35 options] by the nere act of
filing
subsequent noti ons beyond the 120-day period." Conpar e
Uni t ed

States v. Dansker, 581 F.2d 69, 72 (3rd Cir. 1978) (quoted

-18-



by
Judge Magnuson at p. 4 of his Menorandum and Order [Clerk
Doc.

No. 504]). Unlike Appellant Diaco in United States V.

Dansker ,

supra, M . Pel tier never has been afforded the review
contem

plated by Rule 35 to correct a sentence that was predicated
upon

erroneous factual and/or |egal considerations. Interestingly
in

Dansker, supra, Appellant Diaco's co-defendants were permtted

to

refile belated Rule 35 motions and did obtain reductions in
their

sent ences precisely because there were newly devel oped
reasons

why their original sentences should be reconsidered and

reduced. United States v. Dansker, supra, at 71.

In United States V. Ferri, 686 F.2d 147 (3rd

Cir. 1982) (cited by Judge WMagnuson at p. 4 of his
Menmor andum and
Order [Clerk Doc. No. 504]), Defendant Matthews successfully

had

-19-



obtained reductions of his sentences pursuant to an initia
Rul e

35 mtion and sought additional reductions in a second Rule
35

motion filed well outside the 120-day tinme |imt. In ruling
t hat

the second Rule 35 notion was untimely the Third Circuit
quite

clearly presumed that M. Mtthews already had received the
fair

treatment and process due to him in the original Rule
35

proceedi ngs, and that the District Court therefore did not
have

jurisdiction to hear his second, untinely, notion.

In United States v. Gonzal ez-Perez, 629 F.2d 1081

(5th

Cir. 1980) (cited by Judge Magnuson at p. 4 of his Menorandum
and

Or der [Clerk Doc. No. 504]), the appell ant had fled
after

sentencing and therefore never filed any appeal or any notion
for

reduction of his sentences. Ei ght years later, after he

-20-



was
apprehended in Ecuador and returned to the United States,
he

filed a very belated Rule 35 notion which the District Court

and
the Fifth Circuit held untinely -- as it clearly was.

In United States v. Friedland, 83 F.3d 1531 (3rd
Cr.

1996) (cited by Judge Magnuson at pp. 4-5 of his Menorandum
and Order [Clerk Doc. No. 504]), the appellant clearly
was a con

artist who already had received appropriate reviews of
hi s

sentence and was enploying repeated Rule 35 notions as one

of
sever al vehi cl es to evade responsibility for hi s
mul tiple frauds. It is disturbing t hat Judge Magnuson

anal ogi zes the

-21-



facts in Fri edl and to what he descri bes as the
"notoriously
convoluted procedural history of this case" [Menorandum and
Or der
(Clerk Doc. No. 504), at p. 1).

Unlike all of the cases cited by Judge Magnuson,
M.

Peltier never has been afforded any nmeani ngful opportunity

to
have hi s consecutive sentences reviewed in |ight of
t he
government's concession that he was, at nost, an aider
and

abettor in the deaths of the two agents. M. Peltier never
has
had "a second round before the sentencing judge" as intended
by

the drafters of Rul e 35. United States v. Ell enbogen,

supr a; United States v. WMbrales, supra. To the extent,

t herefore, that

M. Peltier effectively has been denied the sanme opportunity
to

have his sentences reviewed that routinely is extended to

ot her

-22-



def endants, he has not been afforded the full due process
to

whi ch he i's entitled, and his consecutive sentences nmay
t her eby

be subject to correction under the provision of Rule 35 for
whi ch

there is no tine requirenent whatsoever.

B. The government has conceded significant changes
in the factual basis for Appellant's sentences.

In Peltier v. Henman, supra, Appellant sought a

new
trial based upon clainms that he had been convicted upon
evidence that he fired the fatal shots, not as an aider and
abettor, and

t hat in a new trial as an aider and abettor he would be
af forded

the opportunity to defend on grounds of self-defense that had
not

been al | owed by Judge Benson in the face of the
governnment's original theory of the case. It is true, as Judge

Magnuson rul ed,

t hat in Peltier V. Henman this Cour t rejected M.

Peltier's
arguments that he had not been tried as an aider and abettor

-23-



and

ruled, instead, that the nom nal inclusion of dual theories

at

trial provided a sufficient basis to sustain the convictions.
But Judge Magnuson is flatly wong when he wites

t hat

The Eighth Circuit's holding on this matter
i s unequivocal and controlling. M. Peltier's
argunment that there has been a change of
t heory by the Governnent that was not before
t he sentencing Judge is therefore wuntenable.

Menmor andum and Order (Clerk Doc. No. 504), at p. 7.

In 1979, Governnent counsel strenuously opposed
M.
Peltier's notion to reduce his sentence by characterizing
t he
rel evant of fense conduct as follows:

On June 26, 1975, Leonard Peltier brutal-

l'y murdered in cold blood two incapacitated,
def ensel ess human beings with whom he had no
personal quarrel except that they were | aw
enf orcenent officers. The evidence at trial
concl usively established that Leonard Peltier
was the instigator of and an active partici-
pant in the comm ssion of the nurders. The
evi dence further established beyond a reason-
abl e doubt that Leonard Peltier either super-
vised or actually fired the final killing
shots at point-blank range which ended these
two young nen's |ives.

The governnment forcefully maintai ned that

[n]o person who is so devoid of normal human
inhibitions and feelings as to be capabl e of

-24-



such wanton disregard for the value of human
life, who commts nurder under the circum
stances shown in this case, should ever walk
the earth again as a free man.

Exhibit 2 attached to Defendant's Renewed Mtion to Reduce
or Correct his Sentence (Clerk Doc. No. 501). On the basis of

t hose

operative facts and inpassioned argunents, Judge Benson
deni ed
M. Peltier's Rule 35 notion thereby affirm ng the sentences
to
two consecutive life terms (Clerk Doc. No. 355).

In 1986, this Court stated unequivocally that

[o]n April 18, 1977, Leonard Peltier was
found gquilty of +the preneditated nurder of

Jack Col er and Ronald WIIlians, special

agents of the Federal Bureau of I|nvestigation.
The record as a whole | eaves no doubt that

the jury accepted the governnent's theory
that Peltier had personally killed the two
agents, after they were seriously wounded,

by shooting them at pointblank range with
an AR-15 rifle.

United States v. Peltier, 800 F.2d at 772.

Seven years later this Court recognized that
al t hough
the governnment had sought to portray M. Peltier at trial as
t he

person who fired the fatal shots, the case was tried

- 25-



on

alternative theories including the allegation that M.
Peltier
was an aider and abettor. Peltier v. Henman, supra, at

465. Thus, the governnent's candid concession that it cannot
actual ly

prove who fired the fatal shots does not equate to a change
in

the theories of the prosecution, and therefore would not
entitle M . Pel tier to a retrial on the now principal

contention that he

acted only as an aider and abettor. |d.

That is a far cry fromthis Court's |anguage,
quot ed
above, that M. Peltier actually fired the fatal shots and
from

Judge Magnuson's observations that nothing of significance
has changed that m ght or should affect the sentences
adj udged by
Judge Benson on the ©premse that M. Peltier executed
Agents Coler and WIIians.

Al t hough governnment counsel does not now recal
hi s

i nt ent or t he cont ext in which he made the initia

-26-



concessi on

t hat "we can't prove who shot those agents,"” Peltier V.

Henman,
supra, at 468, those words were uttered and, indeed, M.
Cr ooks
has reaffirnmed the statement wth specific reference to
t he
all eged nmurders  of Agents  Col er and WIlliams by M.
Peltier. See, e.g., Exhi bi t 4 attached to Defendant's
Renewed Motion to
Reduce or Correct his Sentence (Clerk Doc. No. 501).

The cl ear and undi sputed facts are that the
evi dence
of M . Peltier's alleged firing of the fatal shots is and
al ways
has been circumstantial, at best, and that evidence was
weakened
substantially as a result of the "new' ballistics evidence
t hat
energed belatedly in post-trial heari ngs conducted in

1985. United States v. Peltier, 800 F.2d at 775-79. See

al so the
letter from Senior Judge Gerald W Heaney attached as Exhi bit

3

-27-



to Def endant' s Renewed Motion to Reduce or Correct his
Sent ence
(Clerk Doc. No. 501). As a consequence of this Court's

opi ni on in Peltier V. Henman, supra, the | ega

sufficiency of M.

Peltier's convi ctions rests upon the fact that he was
charged, alternatively, as an aider and abettor -- but his
Present ence

Report was prem sed upon assertions that M. Peltier fired
t he

fatal shots, and Judge Benson <clearly sentenced him on
t hat

f act ual basis alone. See United States v. Peltier, 800 F.2d

at

775 ("[The governnment's] theory, accepted by the jury and
the judge, was that Peltier killed the two FBI agents at
poi nt bl ank

range with the Wchita AR-15").

C. Appellant is entitled to a reduction of
his sentences to concurrent life terns.

If he were afforded a hearing on the nmerits of
hi s
renewed notion, M. Peltier could establish that, as an aider
and

abettor, the acts attributed to himdo not constitute separate
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or
mul tiple acts t her eby justifying or supporting

consecutive

sent ences. Al t hough current Federal Sentencing Cuidelines do
not

apply to M. Peltier's case, it is instructive that under
5CGl1. 2

sent ences must run concurrently, rat her t han

consecutively,
unl ess a specific statute requires or allows for

consecutive

sent enci ng. Because the guidelines enbody a public
policy

di sapprovi ng of consecutive sentences, except in certain
narrow y

defined circunstances, it is submtted that the Court's
di s-

cretion to I npose consecutive sent ences has been
nar r owed

significantly.

The evidence also would show that the only
ot her
persons who admttedly engaged in the same conduct attri buted

to M. Pel tier by shooti ng at the two agents were
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acquitted, and
therefore the consecutive |ife sentences adjudged herein

are grossly disproportionate and unfair. See United States v.

McRoy,
452 F. Supp. 598 (WD. M. 1978). Judge Magnuson's summary

di s-
mssal of this point is peculiar since, at the time of
hi s
original sentencing, and |ater when Judge Benson denied
M.
Peltier's Rul e 35 noti on, t he Court bel i eved M.
Peltier's conduct was far nore serious and therefore had
no reason to
conpare M. Peltier's situation to the circunstances of his
t wo
former co-defendants.

In the event of a hearing Appellant can
correct undisputed errors in the Presentence Report including

al | egati ons

about other msconduct of which M. Peltier subsequently
was

acquitted or exoner at ed. Mor eover, consistent wth the
pur poses

for reconsideration of sentences as set forth in United States
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V.

El | enbogen, supra, and United States v. Mor al es, supra,

M.
Pel tier can adduce substanti al evi dence that his prison
record
has been exenplary for an extended period of time, that he
has
donated his art work and engaged in socially conscious
and
productive activities while incarcerated, and that there
is
wi despr ead public support for hi s rel ease on parole
foll ow ng
such prol onged incarceration.

Based wupon the foregoing, it is submtted that
any
fair and reasonabl e consi deration of appl i cabl e
sent enci ng

factors would and should have produced a very different

result

t han t he consecutive life sentences which M. Peltier
currently

i's serving.

ViIl. CONCLUSI ON
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e are as anxi ous as Judge Magnuson and
gover nment
counsel to conclude this litigation which adm ttedly has taken
a

long course, but in doing so, we want to obtain the neasure

of

justice and fairness to which M. Peltier is entitled.
See,

e.g., United States v. Tucker, 404 U. S. 443 (1972). M .
Pel tier

appealed his original convictions because of serious errors
t hat

were all eged. Thereafter he filed his initial 2255 notion
which resulted in significant evidentiary disclosures and
very nearly

inpelled this Court to set aside the convictions. Finally,
he

initiated a second 2255 noti on on the well-founded
contention

that the jury would have reached a different verdict if he
had

been tried nerely as an aider and abettor and avail ed hinself

of
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t he same defense that resulted in the acquittals of Bob
Robi deau
and Dino Butler.

Now, based upon the foregoing, and in the interests
of

justice, United States v. Tucker, supra, it is requested

t hat

this Court vacate and set aside the Menorandum and Order of
Judge

Magnuson, filed in the court below, and remand the instant
matter

for an evidentiary hearing to review and reconsider M.
Peltier's

sent ences.

DATED: Honol ul u, Hawaii, May 2, 2002.

ERIC A, SEITZ

Attorney for Defendant-
Appel  ant Leonard Peltier
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